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COMMONWEALTH POWERS (DE FACTO RELATIONSHIPS) BILL 2003 
Second Reading 

Resumed from 22 October. 

MS S.E. WALKER (Nedlands) [1.29 pm]:  The Opposition will not oppose this Bill.  However, about 20 
minutes ago I spoke with the Attorney General about clause 3(4).  I mention that because I thought that he would 
have been back in the Chamber by now.  He went to look at the issue I raised of clause 3(4) making the Bill, as it 
applies to de facto relationships, retrospective.  I will return later to why we have a difficulty with that.  

This is a short Bill.  It is only three pages long, and the first page is taken up with the short title and purpose.  
The purpose of the Bill is to refer to the Commonwealth Parliament legislative power over the superannuation 
interests of de facto partners whose relationships have broken down, in line with section 51(xxxvii) of the 
Commonwealth Constitution.  The drafting of this Bill was based on option 3 of the model commonwealth 
powers (de facto relationships) Bill prepared by the parliamentary counsels committee and referred to the 
Standing Committee of Attorneys General on 29 October 2002.  The explanatory memoranda to the Bill tells us -  

However the Bill only refers power in relation to the matter of the superannuation interests of de facto 
couples and not other financial matters, as these are already dealt with in amendments to the Family 
Court Act 1997 (WA) inserted by Act No. 25 of 2002. 

All members would recall that those amendments to that Act came to this House in the form of the Family Court 
Amendment Bill 2001.  To put this in some sort of perspective, that Bill provided de facto partners with the 
jurisdiction and a mechanism to resolve property and maintenance disputes when their relationships broke down.  
In my contribution to the third reading debate on that Bill on 8 November 2001, which is reported on page 5302 
of Hansard, I mentioned that the coalition Liberal Government drafted legislation on de facto relationships in 
1997.  I quoted Hon Peter Foss, who said on 14 October 1997 when talking about the Acts Amendment and 
Repeal (Family Court) Bill - 

I recognise the need for some substantive law with regard to de facto couples and, as notified by the 
Leader of the House, the Government intends to introduce that legislation this session.  We sincerely 
hope it will be debated and dealt with this session, but that is in the hands of the Parliament. 

I said then that I had not seen the legislation but that in 1997 Hon Peter Foss clearly said that it had been drafted.  
I did some research on that subject.  This is important as this Bill is really the third plank of legislation giving de 
facto couples the ability to access the Family Court to deal with issues arising from a relationship breakdown.  
Both heterosexual and same-sex de facto couples already have access to the jurisdiction of the Family Court for 
parenting orders, residence, contact, maintenance of children and other aspects of parental responsibility.  The 
Liberal Party provided that jurisdictional access in 1997.  In her second reading speech on the Acts Amendment 
and Repeal (Family Court) Bill on 16 October 1997, the Parliamentary Secretary to the Minister for Justice, Mrs 
van de Klashorst - I am sorry; I do not know for which electorate she was the member - stated -   

In the second reading speech to the Family Court Bill I pointed out that in the absence of amending 
legislation Western Australian children whose parents are not married would be treated not only 
differently, but arguably unfairly, in that they would not have the same rights as children whose parents 
married, and their parents would not have the same responsibility towards them as married parents have 
towards their children. 

In Victoria, New South Wales and the Australian Capital Territory, where this legislation has been passed, 
couples whose de facto relationships break down are forced to have disputes over children and property resolved 
in separate courts.  I said that when we debated the Family Court Amendment Bill 2001.  I also said that Western 
Australia was in the fortunate position of having retained its ability to legislate family law matters when the 
Commonwealth passed the Family Law Act.  In 1997, the Liberal Party gave de facto couples rights to access the 
Family Court for matters of parenting, residence, maintenance of children etc.  In 2001, legislation dealing with 
the property rights of de facto couples came before the Parliament.  Following the Attorney General’s second 
reading speech on this Bill, it now seems apparent, although it probably was not when we debated the 2001 Bill, 
that although de facto couples have access to the Family Court for property matters, that court cannot deal with 
the superannuation affairs of those couples.  The Attorney General mentioned that the Standing Committee of 
Attorneys General was considering ways to enable de facto couples in other States to access the Family Court for 
property matters.  I note that we are the only State that will give that right to both heterosexual and same-sex 
couples.   

The problem of de facto couples accessing the Family Court was discussed at the Standing Committee of 
Attorneys General meeting in Darwin on 25 July 2001.  Then federal Liberal Attorney-General, Hon Daryl 
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Williams, issued a media release.  This is relevant to the Bill before us today as this is one of the Attorney 
General’s reasons for introducing the Bill today.  The then federal Attorney-General said -  

De facto couples who separate would be able to resolve their parental and property disputes more easily 
if the States and Territories agree to a proposal to refer powers to the Commonwealth.   

At today’s meeting of the Standing Committee of Attorneys-General in Darwin, I will call on the States 
to agree to refer powers so that there are consistent national laws governing the property of de facto 
couples.   

The Commonwealth currently has power to legislate in relation to matrimonial causes and marriage.  
All States except Western Australia have also referred power to the Commonwealth in relation to 
children of de facto relationships.   

That relates to what I said happened in 1997.  Western Australia does not have to refer that power to the 
Commonwealth because it retained its Family Court.  This Parliament can make laws for that, and it did.  The 
Attorney-General’s statement continued -  

However, the States retain the power to legislate in relation to property rights arising from de facto 
relationships.   

Not only does this mean that de facto couples are forced to have disputes about children and property 
resolved in separate courts, with the associated inconvenience and expense, but it means they may be 
treated differently by the law depending on where they live.   

I note that the Attorney General’s second reading speech on the Bill before the House referred to the “landmark 
legislation” of 2001; in fact, the landmark legislation was the 1997 legislation that gave de facto couples whose 
relationship had broken down access to the Family Court to deal with issues relating to children.  The reason I 
raised that issue then and the reason it was a concern to the Standing Committee of Attorneys General is that 
women in other States were left high and dry.  I say women, but some men were in similar positions.  However, 
no-one can forget the high-profile cases in Perth in which men had left women who had had their children in a de 
facto relationship.  The relationship was abandoned and they were left high and dry with no money or resources.  
As I understand it, those women could go to the Family Court to settle disputes over children but they were then 
forced to go to the Supreme Court to settle property disputes.  Western Australia was fortunate in that it was able 
to remove that burden for women.   

The aim of the Bill before the House is to give the Commonwealth Parliament power to legislate to give the 
Family Court of Western Australia the same jurisdiction and powers over the superannuation interests of de facto 
couples as it has for married couples under the superannuation splitting agreements contained in the 
commonwealth Family Law Act 1975, as complemented by certain provisions of the commonwealth 
Superannuation and Supervision Act 1993 and the Retirement Savings Account Act 1997.  The Family Court of 
Western Australia would then be vested with jurisdiction pursuant to the power in section 77(3) of the 
commonwealth Constitution.  When this Bill was debated in 2001, I noted - as did many others - that de facto 
relationships have flourished since 1995 when the Family Law Act came into being.  I am not sure whether that 
was because some people wanted to escape liability under that Act but, having said that the Opposition does not 
oppose this Bill, I am concerned about three issues.   

The first is that this Bill makes the provisions retrospective.  The explanatory memorandum states that the Act is 
to have retrospective effect.  I queried that, because the Family Court Amendment Bill was not retrospective.  In 
the debate on the Family Court Amendment Bill 2001, at page 5302, the member for Churchlands said - 

Many people will be disappointed with this legislation.  Some people in de facto relationships are under 
the false impression that once this legislation becomes law, they will somehow be able to access the 
provisions of the Act.  People whose relationships have already broken down will not be able to access 
the provisions of this Act. 

Under the Family Court Act, people whose relationships had broken down before that Act was proclaimed could 
not access those provisions.  When this Bill is proclaimed, can people whose de facto relationships had broken 
down years ago pursue superannuation entitlements?  I do not know, but I raise that issue.   

The second issue relates to the debate on the Family Court Amendment Bill in 2001 and the resources being put 
in place for the new provisions.  We already know that the Family Court is under strain.  I have been in 
correspondence with the Attorney General about a person who lives in the western suburbs who has had 
difficulty extracting orders once they have been made because of the delay and the resource problems in the 
Family Court.  The third issue is one that I touched on when I was speaking a while ago, and this Bill will be 
different - 

I do not know whether the sound amplification is an act of sabotage by the other side.  I hope not. 
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The DEPUTY SPEAKER (Mrs D.J. Guise):  It may be of assistance if the Assembly staff could indicate to 
Hansard that the sound is too loud and it is echoing in the Chamber.   

Ms S.E. WALKER:  The fact is that this Bill is different.  I am not sure whether other States have yet enacted 
this legislation.  I am sure the Attorney General will tell me, but it will be different because, as pointed out in the 
explanatory memorandum, the Bill provides for two separate referrals: one in respect of heterosexual de facto 
relationships and the other in respect of same sex de facto relationships.  The Commonwealth Government has 
made it clear that it will legislate only in respect of heterosexual couples.  The separate referral in respect of 
same sex de facto couples will enable a future Commonwealth Government to extend the operation of the 
legislation if so minded.  

The DEPUTY SPEAKER:  We have now lost audio altogether.  I am sorry, member for Nedlands; we will 
persevere as best we can. 

Ms S.E. WALKER:  I had just raised the issue of the resources and it occurred to me that on Friday, 17 October I 
attended the launch of the Family Law Foundation in the Law Society of WA rooms at 89 St Georges Terrace, 
Perth.  The Family Law Foundation is significant to the Family Court in Western Australia, because it does 
impact on the Family Law Act and the citizens of this State in relation to the efficient running of that court.  The 
foundation was launched by Hon Daryl Williams, who was not then the Attorney General, but he attended 
because he had already promised to do so and had had some participation in the foundation.  The foundation was 
created because it recognised the need in the community for further information about the family law system.  
The launch referred to the Family Court Amendment Bill that was enacted by this Government, and I will get to 
that.  The aim of the foundation was to complement the recommendations from the Family Law Pathways 
Advisory Group and many of the commonwealth government initiatives in that area.  For that reason, the 
Commonwealth Government contributed seed funding to help in the establishment of the foundation.  The 
foundation was set up in Western Australia by a coalition of individuals from family relationship service 
agencies, community legal centres, the Law Society of Western Australia, the Family Law Practitioners 
Association of Western Australia, Legal Aid Western Australia and members of the Family Court.  With 
membership from a broad cross-section of the family law system, the foundation is well positioned to achieve its 
important aim of educating the community about family law.  The Commonwealth Government released its 
response to the Family Law Pathways Advisory Group report on 13 May this year, with three overarching 
themes: early health, better outcomes for children and young people, and an integrated system to meet family 
needs.  The pathways report has been taken up enthusiastically by government and non-government service 
providers in Western Australia, and I am pleased to say that a lot has been done to address specific 
recommendations, including work at the local and national level to develop a more integrated approach to 
service delivery in the family law area.   

The Family Law Council is currently considering how three of the Pathways Advisory Group’s report 
recommendations could be most effectively implemented by the Government.  Interestingly, recommendations 
relate to separate child representation, the recognition of Aboriginal and Torres Strait Islander kinship traditions 
and child rearing practices, and the development of guidelines for family law lawyers to promote non-adversarial 
dispute resolutions in family law.  It is important to note the powers that the State and the Commonwealth will 
have under the Bill to deal with issues and disputes that arise in family law matters.  The guidelines project is a 
joint effort between the Family Law Council and the family law section of the Law Council of Australia.  
Improvements were made to the family law system through the Family Court Amendment Bill 2003, which 
provided mostly for procedural changes to make court processes more efficient.  However, one change, namely 
the repeal of the requirement to register a parenting plan, will have a direct impact on families who reach 
agreement on parenting plans outside of the court.  The repeal of this requirement recognises the need for 
flexibility in parenting plans, taking into account changing circumstances and the needs of children as they grow 
up.  The federal Government encouraged the use of parenting plans as a practical but informal arrangement to 
assist parents after separation.  The amendments in the Family Court Amendment Bill, which are now in the 
Family Court Act, will ensure that parenting plans can easily be varied by agreement.  The foundation also 
recognises that it is critical to acknowledge the impact of domestic violence on families.  The Pathways report 
found that the family law system needed to improve the way it handled cases involving family violence and 
allegations of family violence.  Therefore, in this way, the federal Government took a strong leadership role in 
the issue of domestic violence as part of its broader strategy for strengthening families, preventing family 
breakdown and building healthy and safe communities.  I will say a bit about the Family Law Foundation in 
Western Australia, because it will impact directly on the Family Law Court.  The Chief Judge of the Family 
Court of Western Australia attended its launch. 

There is a partnership against domestic violence; it is a $50 million Australian Government funded initiative.  It 
works with States and Territories, business and the community to prevent domestic violence.  It was launched by 
the heads of government at the national domestic violence summit convened by the Prime Minister in 1997.  As 
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part of that program the Australian Government has established the Australian Domestic and Family Violence 
Clearinghouse, a national resource on issues of domestic violence and family violence.  In Western Australia it is 
encouraging to observe the developments that have been made in the family law system in dealing with family 
violence and child abuse.  The Columbus project is an example of the Family Court of Western Australia taking 
a lead role in improving the family law system. 

The Family Law Foundation also aims to ensure that the protection and wellbeing of children informs all 
discussion.  A ground-breaking contact orders program has been established by the Australian Government, 
which achieves results by helping parents to put the wellbeing of their children first.  I want to talk about that 
program because I want to send this message out to the people in my community so that they know exactly the 
rights they have and the services that exist in the Family Court to assist them, and how they can access the 
Family Court not only on issues to do with children that were initiatives of the former State Government but also 
the legislative initiatives under this Government. 

The Contact Orders Program, which was previously called Anglicare (WA) Mums and Dads Forever, uses a 
variety of child-focused interventions.  The most powerful activity of all, creating impetus for change in the 
parents, involves feeding information back to parents about what their children have said about their feelings and 
the effect any conflict is having on them.  This puts the focus on children’s interests rather than on the dispute 
between the parents.  The need for better information about the family law system and about bodies such as the 
Family Law Foundation is reinforced by evidence that is currently being given to the parliamentary inquiry into 
child custody arrangements.  I do not know whether that inquiry has finished.  However, it is true that initiatives 
such as the Family Law Foundation can assist in fostering a better understanding of the underlying principles of 
the system and that they will complement government initiatives such as family law on-line and the family law 
hotline, which are both part of Australian law on-line.  The foundation is commencing at an exciting time in the 
development of the family law system.  The wide representation in the foundation means that it is well placed to 
provide a balanced view and community discussion about family law issues.  We all know that the family law 
system can be confusing and distressing for separating families.   

I take this opportunity of wishing the Family Law Foundation all the very best in the provision of its services.  
The Family Law Court will have its hands full with the extension of its jurisdiction.  I would be interested to 
know from the Attorney General whether he hopes to have this Bill through the other place before Christmas and 
when he thinks it is likely to be proclaimed.  I would also like to know whether the enactment of this legislation 
is holding up property settlements in the Family Court of Western Australia.   

That is all I have to say on this Bill.  I look forward to the Attorney General’s response to the questions I have 
raised. 

MR J.A. McGINTY (Fremantle - Attorney General) [1.56 pm]:  I will answer the last question first.  There is 
no sense of urgency for this legislation.  It will be dealt with in the new year and in the ordinary course of the 
Legislative Council’s business.  This Bill simply refers power to the Commonwealth to enable it to enact 
legislation in respect of the one gap that presently exists in Western Australia for resolving disputes in the event 
of the breakdown of a relationship.  We in Western Australia have the benefit of the most extensive Family 
Court provisions in the whole of Australia, with commonwealth law covering marriages and state law covering 
children and property of de facto relationships.  We were unable to enact laws to cover the superannuation of de 
facto couples, of which there are two components; that is, heterosexual and same-sex couples.  The 
Commonwealth has indicated its preparedness to enact legislation for property of heterosexual de facto couples.  
We do not need that legislation in Western Australia because of our existing laws.  The Commonwealth intends 
to replicate those laws, which were relatively controversial two years ago but are now accepted by the 
Commonwealth as appropriate at a federal level, but not for same-sex relationships.  There is no hold-up in the 
resolution of disputes in the Family Court as a result of this legislation.  The legislation will enable an even more 
extensive settlement of property disputes, particularly concerning the superannuation of de facto couples, to be 
done courtesy of commonwealth law when the Commonwealth enacts laws pursuant to these provisions.   

Ms S.E. Walker:  What about superannuation? 

Mr J.A. McGINTY:  Currently it is taken into account but not split.  This legislation will enable formal splitting 
of the superannuation account. 

The other matter that I will endeavour to answer is the question of retrospectivity, which the member was kind 
enough to raise with me prior to commencement of debate.  I received from the Solicitor General an answer to 
the question that was posed only when the member got to her feet.  It is most probably best answered by my 
reading to the House an e-mail, forwarded to me by the Solicitor General, sent between officers of the Attorney 
General’s department in each of the other jurisdictions.  It reads as follows - 
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I refer to the attached e-mails and in particular the concern from the Queensland officers about the 
application of the referral legislation to relationships that have already broken down. 

As far as I recall the question of “retrospectivity” was discussed and it was decided that, because the 
legislation was beneficial, it was good retrospectivity as far as the affected public was concerned.   

. . . It is assumed that the Commonwealth will legislate in a sensible manner (i.e that they will not seek 
to perpetrate an injustice on couples who have already taken action with respect to their breakdown).  
The Commonwealth will need to decide what provisions of new laws can be sensibly applied to persons 
whose relationship had already broken down and what constitutes breakdown for that purpose.  Some 
new legislative provisions may need to operate from some more definite event than the point of 
breakdown (if a couple separated before the referral legislation was passed, then spent a night or two 
together after the passage of the legislation, then separated again, did the breakdown occur after or 
before the passage of the legislation?   

Debate interrupted, pursuant to standing orders.   

[Continued on page 14079.] 
 


